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G.R Case No-1608 of 2014 

(State of Assam Vs Sri Mithun Banik) 

 
IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR:: TEZPUR 

G. R. Case No. 1608 of 2014 

Under section-379 of I.P.C 

 

Present:- Sri N. J. Haque, AJS,  

           Chief Judicial Magistrate,  

                     Sonitpur, Tezpur 

 

    State of Assam   
     –Vs–  

Sri Mithun Banik @ Baraik 
S/O:-Sri Sanjit Banik 
R/O:- Ward No-5, Dhekiajuli 
P/S:- Dhekiajuli 
Dist:- Sonitpur, Assam  

…...Accused Person 

Advocate appeared: 
 

Mrs. Niva Devi, Addl. P.P……………………… For the State 

Mr. J. Adhikari & Anr, Ld. Advocates……  .For the accused person 

 

Evidence recorded on   :- 05.06.2018, 06.10.2018, 04.01.2019  
   & 04.01.2021     

Date of Statement of defence  :- 18.01.2021 

Argument heard on   :- 21.01.2021 

Judgment delivered on  :- 29.01.2021  

 

J U D G M E N T 

History of Prosecution’s Case 

1. Prosecution case appears to be in a nutshell is that one SI Omar Faruk of Dhekiajuli P.S 

lodged an Ejahar before the O/C of Dhekiajuli P.S alleging inter alia that on 10.07.2014 

at about 7 PM, he noticed that one person was stealing spare parts like wrench, screw 

driver etc from one seized Bolero vehicle, which was kept inside the Dhekiajuli Police 

Station campus and thereafter, the said person was caught red handed by him and took 

him to the police station along with the stealing articles which was seized by the police. 
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 “INVESTIGATION” 

2. On receipt of the ejahar, Dhekiajuli P.S Case No. 409 of 2014 u/s-379 of I.P.C was 

registered and investigation into. On completion of the investigation, the I.O. of this 

case submitted charge sheet u/s-379 of I.P.C against the above-named accused person.   

CHARGE  

3. In pursuant to the court’s process, the accused person appeared before the court and 

he was allowed to go on bail. Copy u/s-207 of Cr.P.C was furnished to the above-named 

accused person. After hearing both sides, charge of offence u/s-379 of I.P.C. was read 

over and explained to the accused person by my Ld. Predecessor in office, to which he 

pleaded not guilty and claimed to be tried. 

TRIAL & STATEMENT OF DEFENCE 

4. The prosecution side to prove the guilty of the accused persons examined as many as 

04 (Four) numbers of witnesses in support of this case. Considering the testimonies of 

witnesses, prosecution side declined to adduce further evidence before this court. 

Hence, the evidence of prosecution side is closed. Accused is examined u/s-313 Cr.P.C 

and his pleas of denial were recorded in separate sheet and the same kept with the case 

record. Accused declined to adduce evidence on his defence. 

ARGUMENT 

5. I have heard arguments of both sides, gone through the case record in the backdrop of 

evidences presented before this court by prosecution side.  

6. The point for determination in this case:- 

Whether on 10.07.2014 at about 7 PM at a place called Dhekiajuli the 

accused person dishonestly stolen away spare parts of a Bolero 

vehicle like wrench, screw driver etc. and said vehicle was kept inside 

the precinct of Dhekiajuli PS without the consent of the owner and 

thereby committed an offence punishable u/s-379 of IPC? 

EVIDENCES OF PROSECUTION SIDE 

7. In this case prosecution side to prove the contentions of the ejahar examined as many as 

four numbers of witnesses including the informant of this case. Let us reproduce the 
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relevant part of the evidences adduced by the prosecution witnesses for the sake of 

proper appreciation.  

8. PW-1 SI Omar Faruk being the informant of this case deposed before this court that he 

knows the accused Sri Mithun banik standing in the dock. He deposed that on 10.07.2014 

at about 7 PM, he noticed accused Mithun Banik was stealing the spare parts of a seized 

Bolero vehicle which was kept inside the Dhekiajuli PS Campus just infront of his quarter. 

He also deposed that accused Sri Mithun Banik was accompanied with another person. 

Thereafter, he along with other Dhekiajuli police staffs caught the accused in red handed 

and the other person fled away from there. He also deposed that they recovered wrench, 

screw driver from the possession of the accused and later, SI Nanda Ram Das seized the 

said articles. Thereafter, he lodged the ejahar. He identified his ejahar as Ext-1 and Ext-

1(1) is his signature. He also identified the seizure list as Ext-2 and Ext-2(1) is his 

signature.  

9. PW-1 in his cross-examination testified that there were other quarters situated nearby to 

his quarter. He deposed that at the time of incident, he was in his duty. He also deposed 

that he saw the stealing when he returned to his quarter from police station. He denied 

the fact that he had not seen when the accused was stealing the spare parts of the Bolero 

vehicle.  

10. PW-2, Md. Nabi Hussain deposed that he knows the informant SI Omar Faruk and in the 

year 2014, one accused caught in red handed while he was stealing the spare parts of one 

vehicle inside the Dhekiajuli Police campus and at that time he was in the police station. 

He also deposed that wrench, screw driver etc were recovered from the accused and later 

said articles were seized. He deposed that he put his signature on the seizure list vide Ext-

2 wherein he put his signature as Ext-2(2). PW-2 in his cross-examination testified that he 

had not seen the seized articles before the court. 

11. PW-3, Hara Nath Bania deposed that he knows the informant as well as the accused 

person of this case. He deposed that the incident took place in the year 2014 and at the 

relevant time he was posted at Dhekiajuli PS. He also deposed that on 10.07.2014 during 

evening time informant SI Omar Faruk seized one Bolero Pickup vehicle and kept the 

same infront of his government quarter inside the campus of Dhekiajuli PS and thereafter, 

he noticed that the accused was stealing spare parts of the said vehicle and caught him in 
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red handed. He deposed that at the time of incident he was inside the police station and 

in presence of him informant seized the stolen articles and prepared seizure list wherein 

he put his signature as Ext-2(3). PW-3 in his cross-examination testified that he had not 

seen while the accused was stealing the spare parts of the seized Bolero vehicle.  

12. PW-4, Sri Haren Bardhan deposed that he only knows the accused person of this case. He 

deposed that in the year 2014 police took the accused at the police station and in next 

day, he went to the police station he meet the accused person and there police took his 

signature on a piece of paper. He further deposed that he did not know what was written 

in the Ext-2 i.e. seizure list and he only put his signature thereon.    

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

13. The prosecution case appears to be that on 10.07.2014 at 7 PM, the informant named SI 

Omar Faruk of Dhekiajuli PS witnessed that accused person Sri Mithun Baraik along with 

other steal spare parts of one seized Bolero vehicle, which was standing in the Dhekiajuli 

Police Station campus. The prime allegation appears to be from the contention of the 

ejahar that SI Omar Faruk noticed that accused was standing nearby one Bolero vehicle 

which was seized by the police and kept in Dhekiajuli PS campus in front of his Govt. 

Quarter. Accused Mithun Baraik has been caught red handed with stealing spare parts like 

wrench, screw driver and the remaining accused fled away from there. Charge under 

section-379 of IPC was framed and to substantiate the charge u/s-379 of IPC, the 

prosecution side needs to establish the followings:-  

(i) The accused removed the movable property;  

(ii) He removed it out of the possession of another person 

without his consent and  

(iii) He did so with a dishonest intention.  

 
14. During the time of evidence, the accused has presented a plea that somebody took him to 

the place of occurrence as he is a mechanic and he went for repairing a vehicle. Now, 

coming to the evidence presented by the prosecution side, this court shall try to ascertain 

whether the accused had actually went to the place of occurrence with intend to steal the 

spare parts of a seized Bolero vehicle that was standing in the campus of Dhekiajuli PS. 

This court further shall try to ascertain whether the accused removed the spare parts of 

the vehicle and caught in red hand by the informant. Informant SI Omar Faruk as PW-1 in 
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his evidence stated that on 19.07.2014 at 7 PM, he saw accused was removing spare 

parts from a Bolero vehicle and the said Bolero vehicle was seized in connection with a 

case. The informant also deposed that there was another person with the accused and 

accused caught in red handed and another one fled away from there. He also deposed 

that he recovered wrench, screw driver, lever etc and thereafter, he lodged the ejahar. 

Ext-1 is the ejahar and Ext-1(1) is his signature.  

15. On meticulous perusal of the seizure list vide Ext-2, it is seen that the informant recovered 

one big wrench, one small wrench, one screw driver and one lever. All the articles 

recovered from the possession of the accused appear to be tolls of repairing a vehicle. 

There is nothing recovered from the possession of the accused that belongs to the seized 

Bolero vehicle and if so, the stealing of the spare parts from the Bolero vehicle by the 

accused not appears to be trustworthy in nature.  

16. The informant’s major indictment was that he found the accused stealing spare parts of 

alleged seized Bolero vehicle from the campus of Dhekiajuli PS and the vehicle was 

standing just in front of his quarter. If so, then there should be recovery of spare parts 

from the possession of accused and in this case there is nothing recovered from the 

possession of the accused which established to be belongs to the Bolero vehicle rather the 

articles those recovered from the possession of the accused appears to be the tolls of 

repairing a vehicle. Hence, it is seen that the prime accusation as claimed by the 

informant not appears to be supportive and corroborative with the contents of the ejahar 

and the contents of the seizure list. Recovery of wrench, screw driver supported by PW-2 

who is the VDP Secretary and he in his evidence claimed that one accused apprehended 

at the time of committing theft of spare parts of a seized vehicle and he is appears to be a 

seizure witness. 

17. PW-3 is seizure witness and as per his evidence on 10.07.2014 during evening time when 

he was working at Dhekiajuli PS, the informant SI Omar Faruk seized one Bolero Pickup 

vehicle and kept the same in front of his government quarter and thereafter, he noticed 

that the accused was stealing spare parts of the said vehicle and caught him in red 

handed. He deposed that at the time of incident he was inside the police station and in 

presence of him the informant seized the stolen articles and prepared seizure list wherein 

he put his signature as Ext-2(3) and accordingly, the evidence of the PW-3 appears to be 
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a seizure witness in nature. PW-4 also appears to be a seizure witness as he only put his 

signature on the seizure list vides Ext-2(4).   

18. To sum up the evidences on record, it is seen that no stolen property is recovered from 

the possession of the accused person and the evidences presented before this court not 

only appears to be contradictory but also appears to be the untrustworthy in nature. In 

this case the informant alleged that accused was caught in red hand at the time of 

stealing spare parts of Bollero Van. Whether the accused actually made any attempt of 

stealing the spare parts of said Bollero Vehicle? This question appears to be the fact in 

issue of this case and to establish the fact in issue; the prosecution side ought to have 

adduced evidence to establish the fact that seized article belongs to the said Bollero 

Vehicle. In this case there is no identification of such fact and no evidence adduced by the 

prosecution side on that aspect. Even the I.O during the investigation failed to seize the 

alleged Bollero vehicle. There is no examination of alleged vehicle done by the MVI to 

ascertain as to whether any parts removed from the said vehicle. The fact of non-seizure 

of the said Bollero Vehicle from which alleged theft committed makes the entire 

prosecution full with lots of shortcomings. 

19. In this case defence side took the plea that accused went to repair a vehicle there and he 

was taken by some other person. Undoubtedly, the accused failed to adduce any evidence 

on that aspect. But the prosecution side can’t take benefit of defence weakness. The 

primary burden lies upon the prosecution to establish the essentials of charge i.e. the 

corpus delicit of an offence to establish the guilt of a person charged with an offence. In 

K.M Nanavati Vs. State of Maharastra, hon’ble Apex Court held that the burden of 

prove always lies upon the prosecution to prove the guilty of accused and it never shifts. 

In this case prosecution side failed to establish the material facts i.e. the articles seized 

whether actually belongs to the alleged vehicle. 

20. Hence, at this stage it difficult to ascertain the fact of involvement of the accused with the 

alleged occurrence. There is every possibility of making two views regarding the alleged 

incident pertaining to the involvement of the accused. The settled propositions of law says 

that whenever in criminal case two views are possible, the view that favours the accused 

needs to be adopted.    
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21. Therefore, in the light of all the aforesaid discussion, this court finds that the prosecution 

has failed to prove the charge u/s-379 of IPC against the accused person beyond 

reasonable doubt and as such the accused person is acquitted from the charge u/s-379 of 

IPC and sets at liberty. Surety is extended for six months in view of section 437A of Cr PC. 

22. Judgment is pronounced in the open court, which is given under my hand and seal of this 

court on 29th day of January, 2021.  

 

            (Sri N. J. Haque) 
                           Chief Judicial Magistrate, 

                                 Sonitpur: Tezpur 
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ANNEXURE 

1. Witnesses for Prosecution:- 

PW-1:- SI Omar Faruk, Informant  

PW-2:- Md. Nabi Hussain 

PW-3:- UBC/713 Hara Nath Bania 

PW-4:- Sri Haren Bardhan 

2. Witnesses for Defence: NIL 

3. Court Witnesses:  NIL 

 

4. Prosecution Exhibits: 

Ext-1  :- FIR 

Ext-1(1):- Signature of PW-1 

Ext-2 :- Seizure List 

Ext-2(1):- Signature of PW-1 

Ext-2(2):- Signature of PW-2 

Ext-2(3):- Signature of PW-3 

Ext-2(4):- Signature of PW-4 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Chief Judicial Magistrate  
                                                                                                     Sonitpur, Tezpur 


